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BENEFICIARIES’ RIGHTS UNDER GROUP 
INSURANCE POLICIES 


The contractual rights of beneficiaries under a group insur- 
ance policy were discussed by the New Jersey Supreme Court in 
Kloidt v. Metropolitan Life Insurance Company ({ 500,338). 
The specific question involved was whether the company pro- 
curing the policy had the right to agree with the insurer to an 
amendment of its terms without securing the consent of the 
employees for whose benefit the policy was issued. 


Amendment of Policy’s Provisions 


The policy originally issued was amended nine times. The 
amendment in point in the case was made as of May 1, 1933. 
= ane a —— for the een Sanaa 
. enefits roviding for the payment of the full amount o 
Please Route to: insurance “ane the am of is saniinen to the beneficiary 
named by the employee. After notice of the change in the 
provisions of the policy, the plaintiff employee failed to sur- 
render his certificate, but wrote a letter to the insurer stating 
that he was entirely satisfied with his insurance contract as 
originally written and that he desired to continue that contract 
without any change whatever, 


Validity of Amendment 


Upon becoming totally and permanently disabled, the em- 
ployee submitted his proofs to the insurer who refused pay- 
ment on the os that the disability did not occur during 
the time the disability provisions of the policy were in effect. 
The plaintiff contended that the amendment of May 1, 1933, 
was invalid. The New Jersey court ruled that the company 
and the insurer could, without notice to the plaintiff, make 
effective the changes and alterations of the original contract 
of insurance. The fact that the group policy and the certificate 
issued to the plaintiff are to be construed together was held 
not in itself to constitute any contractual relationship between 
the employee and the insurer. 


ORDINARY ACTIVITIES OF ADJUSTERS NOT 
PRACTICE OF LAW 


In Liberty Mutual Insurance Company et al. v, Jones et al. 
({] 300,088, 500,347, 700,940), the Missouri Supreme Court has 
ruled that the ordinary activities of claim adjusters do not 
constitute the practice of law and that they may be performed 
by laymen. Included among the sanctioned activities were inter- 
views with the parties affected, reports regarding the probable 
amounts necessary to settle claims, negotiations with claimants 
for a settlement, the selection and preparation of proper forms 
of releases, and participation in informal conferences with or 
before the Workmen’s Compensation Commission. Participa- 
tion in formal hearings before the Commission was held to 
constitute the practice of law and so forbidden to laymen. 
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% FIRE AND CASUALTY *% 


Public Liability Policy—In a landlord's suit for indemnity 


under a public liability policy, the insurer alleged the breach 
of a single-tenancy clause. However, it was held that the 
agent’s knowledge that the premises were occupied by more 
than one tenant was imputed to the insurer. Since there 
was no proof of concealment on the part of the plaintiff, 
and since he was not bound to search through the mass of 
printed matter to find a clause designed to make a defense 
for the insurer, recovery was allowed. (Curtis v. Zutich 
General Accident & Liability Ins. Co., Mont. Supreme Ct.) 
{| 300,087, 


Burglary Policy.—The policy in suit covered loss from “inside 


the chest or compartment” of plaintiff's safe. When money 
was stolen from a wooden compartment within the safe, 
the insurer contended that a steel chest therein was the 
designated depository and that the terms “chest” and “com- 
partment” were synonymously used. It was held that the 
phrase was used in the alternative sense, and recovery for 
the loss was allowed. (Copelin-Mohn, Inc. v. Buckeye Union 
Casualty Co., Ohio Supreme Ct.). . .f 300,086, 


Equitable Title-—Although the plaintiff did not have legal title 


to the property involved, he had the equitable title, the 
beneficial ownership, and was in undisputed possession 
thereof, so it was held that he had an insurable interest, 
and was allowed a recovery under his fire policy. (Pease v. 
Travelers Fire Ins. Co., Okla. Supreme Ct.).. . J 300,089. 


% NEGLIGENCE * 
(Other than Automobile) 


Drainage of Land.—It was improper to grant the defendant's 


motion for nonsuit in an action to recover for damages to 
land caused by the construction of sewers, since the evi- 
dence was sufficient to go to the jury to determine whether 
drainage was collected and discharged by the defendant in 
a large volume at a point where it would not naturally 
have been discharged. (Morton v. Borough of Dromont, Pa. 
Supreme Ct.).. . J 400,365. 


Defective Machinery.—The plaintiff sought damages for in- 


juries received by him when his hand was caught between 
two unhoused cog wheels of a commercial syrup mill owned 
by the defendant. It was improper for the court to allow 
the defendant’s motion for a directed verdict, as the evidence 
tended to show that the unhoused cogs were completely 
obscured from view by the accumulated pomace, which was 
sufficient to raise an issue of fact as to the negligence of 
the defendant in failing to warn the plaintiff of the danger 
of his work. (Dial v. Wilke, Tex. Ct. of Civil App.) 
{ 400,377. 


Adulterated Beverage.—The plaintiff sustained severe injuries 


when he drank a bottle of a soft drink prepared by the 
defendant that contained two or three teaspoonsful of finely 
ground or powdered glass. The jury was properly instructed 
that there was no liability unless there was negligence on 
the part of the bottling company in the preparation, manu- 
facture, or putting up of the drink which it sold. (Coca- 
Cola Bottling Co. of Arkansas v. Langston, Ark. Supreme 
Ct.) . . .§ 400,373. 


Fire.—The plaintiffs’ property was damaged by the falling of 


the walls of the defendant’s building during a fire. he 
case was properly submitted to the jury as it was proper 
under all of the facts and circumstances for the jury to say 
whether or not the defendant ought to have reasonably 
anticipated that a fire would be likely to occur in his build- 
ing and cause the damages that the plaintiffs sustained. 
(Wachholder v. Kitchens, Tex. Ct. of Civil App.) . . . | 400,379. 
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Excavation.—W here the defendant permitted the public to cross 
its premises and left an unlighted and unguarded excavation 
open, it was liable to the plaintiff for injuries sustained when 
he fell into the hole while using the premises by the route 
used by the members of the community. (Gulf Refining Co 
v. Beane, Tex. Supreme Ct.). . . [ 400,372. 


Power Company’s Liability.—Plaintiff brought an action for 
the death of her son, killed by a bolt of lightning, on the 
theory that the death resulted from the negligence of the 
defendant in failing to properly maintain its line. The court 
properly directed a verdict for the defendant because the 
evidence adduced by the defendant showed that the safety 
devices on the pole were properly functioning and the plain- 
tiff, relying only on the doctrine of res ipsa loquitur, failed 
to rebut this evidence. (Keefer v. Public Service Co. of 
Oklahoma, Okla. Supreme Ct.). . .{ 400,376. 


Railroad’s Liability.—Plaintiff's incompetent was struck while 
crossing the right of way of the defendant. The plaintiff's 
contention that, since the owner of land is exempted from 
liability to trespassers only to such extent as is necessary 
to secure to him the beneficial use of his land, the operation 
of cars over the right of way was an extraordinary use of 
the property and the defendant was not entitled to an ex- 
emption, was without merit. (McCourt v. Public Service Co- 
ordinated Transport, N. J. Ct. of Errors and App.) . . . | 400,369. 


Abutting Owner’s Liability—The plaintiff suffered injuries 
when a guardrail gave way and precipitated the plaintiff 
into a deep areaway between the sidewalk and the defend- 
ant’s building. The defendant was not liable, since the 
abutting owner was not charged with the responsibility of 
the maintenance and repair of the railing. (Fenton v. Acker- 
man, S. D. Supreme Court). . . { 400,380. 


Landlord and Tenant.—Where decedent, a tenant of the de- 
fendant, died as a result of a chill and a cold, which a 
physician testified were caused by the dampness of her tene- 
ment following the bursting of a water pipe, a question of 
fact for the jury was presented as to whether the defendant 
used proper precautions to prevent the bursting of the 
water pipes. (Sullivan v. Mt. Washington Co-operative Bank, 
Mass. Supreme Jud. Ct.)...] 400,366. 


Invitee Injured.—The plaintiff sustained injuries when she fell 
while descending the steps in front of the home of the 
defendants. The plaintiff alleged that the defendants were 
negligent in having five wooden steps painted gray while 
the lower step was of concrete material. The defendants 
were not liable as the evidence did not present a state of 
facts that proved actionable negligence. (Mann v. Pulliam, 
Mo. Supreme Ct.). . . J 400,368. 


Golfer Injured.—While taking golf instructions from a profes- 
sional, the plaintiff was struck by a ball driven froma nearby 
tee by another golfer. The golf association was not liable 
because the professional was an independent contractor and 
because the accident resulted from the totally unexpected 
and unforeseen negligence of the other golfer in striking 
the ball from the nearby tee without first giving warning. 
(Petrich v. New Orleans City Park Improvement Assoctation, 
La Ct. of App.).. .§ 400,378. 


Evidence.—In a civil action for wrongful death it was improper 
for the court to admit statements made by decedent regard- 
ing the facts of his injury, because such statements were 
hearsay and not admissible as dying declarations in a civil 
case. (Blair v. Rogers, Okla. Supreme Ct.). . . {| 400,374. 


Cause of Action.—The plaintiff, injured by the premature ex- 
plosion of a dynamite cap, alleged that the defendant was 
negligent in the manufacture and distribution of the cap. 
These allegations were sufficient to state a cause of action. 
(Sierocinski v. E. I. DuPont DeNemours & Co., U.S.C. C. A» 
3rd Ct.). . 7 400,364. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Admissions by Pleadings.—In an action to recover for injuries 
sustained by a tenant when a porch collapsed, the defend- 
ant contended that the plaintiff was not a tenant but a 
trespasser, because notice had been given to her to vacate 
the premises. The contention was without merit, since the 
answer of the defendant admitted that the plaintiff was a 


tenant at the time of the accident. (Blackwell v. Guiffria, 
La. Ct. of App.). . .] 400,370. 


Payment Under Compulsion.—An employee of the defendant, 
while delivering a cask of beer to the plaintiffs’ restaurant, 
opened a trap door into which a customer fell and was 
injured, and for which he recovered damages from the 
plaintiffs. In an action by the plaintiffs to recover from the 
defendant a demurrer was properly sustained, since the plain- 
tiffs failed to allege that they were legally liable to the cus- 
tomer. (Keljikian v. Star Brewing Co., Mass. Supreme Ct.) 

§ 400,367. 


Satisfaction of Suit.—In an action to recover for the alleged 
malpractice of the defendant doctor, the plaintiff’s cause of 
action was not barred by a satisfaction, received in compen- 
sation proceedings, by a lump-sum-settlement agreement 
and release entered into between the plaintiff and her em- 
ployer. (Huntoon v. Pritchard, Ill. Supreme Ct.). . . 400,375. 


Depreciation.—In an action to recover for damage inflicted in 
cleaning curtains, the judgment rendered against the de- 
fendant laundry owner was reduced on appeal to allow for 
depreciation in the value of the curtains. (Webb v. Crescent 
City Laundries, Inc., La. Ct. of App.) . . .§ 400,371. 


* LIFE x 


Misrepresentations in Application.—Where the application for 
insurance was not attached to, and made a part of, the 
policy, it was held that the policy was not voidable because 
of the falsity of representations therein contained, even 
though material to the risk, unless it were proved that such 
misrepresentations were knowingly and fraudulently made. 
(Bankers Health & Life Ins. Co. v. Griffeth, Ga. Ct. of App.) 

{] 500,341. 


Rejection of Application.—A reasonable time had elapsed since 
the application for insurance was made, and although the 
insurer had notified its agent of its rejection, such notice 
had not been conveyed to the applicant. Since the insurer 
was liable for the neglect of its agent, recovery was allowed 
under the policy applied for. (Harding v. Metropolitan Life 
Ins. Co., La, Ct. of App.) .. 7 500,330. 


Pre-existing Disease.—In a suit on a policy to recover for acci- 
dental death, there was evidence pro and con that insured 
had been suffering from heart and kidney trouble. Further- 
more, there was a conflict in the medical testimony as to 
whether insured’s death was caused by drowning. Under 
this state of the evidence, it was held that the trial court 
did not err in submitting the question to the jury. (Killam 
v. The Travelers Protective Assn. of America, St. Louis (Mo.) 
Ct. of App.).. .¥ 500,339, 


Double Indemnity.—Insured died following an operation for 
appendicitis. Two years later when the designated bene- 
ficiary, who was a licensed physician, first saw the hospital 
report on insured’s death, she filed a claim for double in- 
demnity benefits alleging that the death was accidental, 
resulting from the negligence of the attending physician in 
sewing up the wound. However, she failed to show that 
the findings made in the report were erroneous, or that 
death resulted from an accident within the terms of the 
policy, and was denied a recovery of the relief sought. 
(Merrill v. Phoenix Mut. Life Ins. Co. of Hartford, Conn., 
U. S. Dist. Ct., Mass.) .. .] 500,344. 


Waiver of Premiums Upon Disability—The beneficiary of the 
policy in suit contended that it had not lapsed for nonpay- 
ment of premiums, because the insured had become disabled 


while the policy was in force, and continued so until his 
death. This contention was based upon a policy provision 
whereby the insurer agreed to waive premiums during the 
continuance of any disability of the insured. However, 
since said clause further required, as a condition precedent 
to the waiver, that the insurer be given notice of the dis- 
ability, and since such notice was not given, it was held that 
the policy had lapsed, and recovery was denied. (McLendon 
v. Jefferson Standard Life Ins. Co., Ga. Ct. of App.) 
¥ 500,340. 


Cancellation of Policy.—After an action had been instituted in 
a state court by the beneficiary named in the policies, the 
insurer brought suit in a federal court to have the policies 
cancelled because of false representations in the application. 
The insurer’s bill was dismissed because it failed to allege 
special circumstances entitling the insurer to equitable re- 
lief. (Atlas Life Ins. Co. v. W. I. Southern, Inc., U. S. C. 
C. A., 10th C.) $500,335; (Atlas Life Ins. Co. v. Ruso Drilling 
Co., U. S.C. C. A., 10th C.).. . $ 500,336. 


Disability Benefits.—In a suit on a war risk policy, the evidence 
showed that the veteran was compelled to abandon his oc- 
cupation as a teacher and his practice of dentistry because 
of his physical condition. It was held that because his 
nerves would not stand the strain incidental to the mental 
concentration required of a dentist or teacher in no wise 
proved that he was unable to perform tasks of a physical 
nature not requiring close mental application. (United 
States of America v. Fain, U. S. C. C. A., 8th C.). . . 500,337. 


Proof of Insurability—When insured’s policy lapsed she ap- 
plied for reinstatement, but no demand was made on her 
for a medical examination. When it was shown that the 
insurer retained an overdue premium payment not only for 
a period of two months prior to the death of insured, but 
also for three months thereafter, knowing that no medical 
examination had been obtained, it was held that the insurer 
waived the proof of insurability. (Waldner v. Metropolitan 
Life Ins. Co., Kan. Supreme Ct.). . . J 500,334. 


Compromise.—In a suit on a life policy, the insurer alleged a 
compromise and settlement and alleged that the beneficiary 
had accepted and cashed a check for the amount due. When 
plaintiff disclaimed any knowledge of the alleged compro- 
mise, it was decreed that the case be remanded to the lower 
court with instructions that evidence be taken relative 
thereto. (Wicker v. Metropolitan Life Ins. Co. of N. Y., La. 
Ct. of App.). . . 500,345. 


Accidental Death.—Medical experts testified that death was 
caused by ventricular fibrillation, resulting from the physical 
strain and excitement on insured’s heart. It was held that 
although death was unusual, unexpected and unforeseen, the 
means were not accidental, since the death resulted from 
an intentional act. Recovery under an accident policy was 
denied. (Pope v. Lincoln Nat. Life Ins. Co., U. S.C. C. A. 
8th C.).. .§ 500,333. 


Assignment.—The policies in suit had a special absolute own- 
ership right in the beneficiary. The beneficiary prede- 
ceased the insured, and her executrix assigned the policies 
to the insured in consideration of his promise to pay to the 
estate the amount of accrued dividends. When it was 
shown that the beneficiary’s estate could not meet the 
premium payments, that the cash surrender value of the 
policies was less than ten dollars, and that the policies 
would have expired in two days, it was held that the as- 
signment was made in good faith and was valid, even though 
made without order of the probate court. (Equitable Life 
Assur. Society of the U. S. v. Mallers, Ex’r, U. S.C. C. A,, 
7th C.)...¥ 500,331. 


Appeals.—In an interpleader suit, the court order absolved the 
insurer of liability, directed the clerk to determine the 
amount necessary to purchase an annuity for insured’s son 
pursuant to his expressed intention, but made no disposition 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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of the balance. Since the issues had not been completely 
determined, the widow’s appeal from such order was held 
to be fragmentary and was dismissed for want of jurisdic- 
tion. (Hunter v. Federal Life Ins. Co, U. S.C. C. A, 
8th C.).. .§ 500,332. 


Assignment of Error Overruled.—Where a doctor testified that 
insured’s fall could not produce a rupture of his aorta as the 
sole cause of death, assignment of error to such testimony 
was overruled. (Woefle v. Connecticut Mutual Life Insurance 


Co., U. S. C. C. A., 8th C.).. .9 500,343. 


Error to Submit to Jury Insurer’s Vexatious Refusal to Pay.— 
Where the evidence was conflicting as to when the insured 
claimed his loss of vision, it was error to submit to the jury 
the question of the insurer’s vexatious refusal to pay, and 
the error will be cured by requiring a remittitur of the 
amount of such penalties. (Coleman v. Metropolitan Life 
Ins. Co., St. Louis (Mo.) Ct. of App.). . .$ 500,346. 


Failure to Sustain Defense.—A verdict for the plaintiff bene- 
ficiary was proper where the insurer failed to sustain its 
defense of material misrepresentations, that is, that the in- 
sured had chronic bronchitis and laryngitis at the time he 
made application for the policy. (Tevlin v. Federal Life Ins. 
Co. of Chicago, St. Louis (Mo.) Ct. of App.).. | 500,342. 


*% AUTOMOBILE * 


Policy Coverage.—The original parties to an insurance policy 
have the right to make any changes in the contract by 
mutual agreement. A judgment creditor whose rights did 
not attach until after a change had been made by the attach- 
ment of a rider could not complain of such change. (Stan- 
field v. W. C. McBride, Inc., Kan. Supreme Ct.).. { 700,916. 


Liability Clause of Policy.—A liability policy which insures 
against loss on account of bodily injuries sustained by any 
person through the operation of the insured’s automobile 
covers only such “bodily” injuries and does not permit a 
man to recover consequential damages sustained on account 
of bodily injuries to his wife. (U. S. Fidelity & Guaranty 
Co. v. Shrigley, U. S. Dist. Ct., W. D., Ark.)...7 700,913. 


Defective Bridge.—A police jury of a parish is a governmental 
instrumentality with limited authority, and is not liable for 
the negligence of its officers for failure to build a safe bridge 
or to keep the same in repair. (Smith v. Police Jury of St. 
Tammany Parish, La. Supreme Ct.). . .{[ 700,926. 


Collision on Bridge.—Where the evidence as to the manner 
in which a collision on a bridge occurred was in sharp con- 
flict, the court did not err in submitting the question of 
plaintiff's contributory negligence to the jury. In view of 
the nature of the injuries sustained, the amount of the ver- 
dict, though large, was not disturbed. (Johnson v. Burnham, 
Wash. Supreme Ct.).. .{] 700,924. 


Intersection Collision.—W here plaintiff claimed that she looked 
for traffic, but failed to see defendant’s car approaching, the 
night being dark and the intersection obstructed and there 
being no proof of lights, it was error to dismiss the complaint. 
(Johrstorfer v. Stillman, N. Y. App. Div.) . . . | 700,938. 


Grade Crossing.—Plaintiff was riding in a truck and, as it ap- 
proached the defendant’s tracks, kept a lookout for trains. 
The truck was stopped before crossing, but when it got on 
the tracks, it stalled. Plaintiff then saw defendant’s train 
coming and claimed that had it slackened its speed, the 
truck could have been removed from the tracks. The court 
held the evidence sufficient to support a verdict for the 
plaintiff. (Missouri Pacific Railroad Co. v. Lemons, Ark. 
Supreme Ct.). . .§ 700,903. 


Collision Between Fire Engine and Trolley—Where the jury 
found that the cause of a collison between a trolley and a 
fire engine was the failure of the motorman on the trolley 


to pay attention to his duty, a verdict in favor of the plain- 
tiff fireman was affirmed. (Godfrey v. Kansas City Public 
Service Co., Kan. Supreme Ct.)...] 700,917. 


Losing Control of Car.—Plaintiff’s husband, who had stopped 
near tracks which were blocked by a train, was struck and 
killed by an automobile. The driver of the car did not see 
the train until he was almost upon it, and when he applied 
his brakes, he lost control of the car, due to the wet condi- 
tion of the pavement. The railroad was held liable, the 
court saying that such an accident should have been fore- 
seen. (M_R-T Railroad Co. of Texas v. McLain, Tex. Su- 
preme Ct.)... J 700,899, 


Witnesses to Crossing Collision Where a train engineer was 
the only witness to a collision in which the plaintiff's in- 
testate was killed, but the physical facts were such as to 
indicate that the deceased must have seen the crossing and 
the approaching train and failed to use caution in proceed- 
ing onto the tracks, the direction of a verdict for defendant 
was proper. (Emery, Adm’x v. New York, New Haven and 
Hartford R. R. Co., Mass. Supreme Jud. Ct.).. . ] 700,928. 


Railroad Crossing Collision—A verdict for a plaintiff in an 
action to recover for the death of her intestate resulting 
from a collision between a truck, driven by decedent, and 
defendant’s train was reversed and the case remanded be- 
cause of error committed by the court in instructing the 
jury and in submitting in evidence an order of the Illinois 
Commerce Commission. (Wist, Adm’x v. Pitcairn, Ill. App. 
Ct.) .. .f 700,908. 


Truck Parked on Road.—Defendant’s truck was parked with- 
out a red tail light, although a search light attached to the 
cab was pointed to the rear. Plaintiff, coming at about 25 
miles per hour, failed to see the truck in time to avoid 
colliding therewith. The court held the entry of a nonsuit 
to be error. (Clarke v. Martin, N. C. Supreme Ct.).. . 700,935. 


Truck Parked Diagonally.—Negligence of the defendant in 
parking its truck diagonally on a one way street was held 
to be the proximate cause of injuries sustained by a pedes- 
trian who was struck as he had almost reached the curb 
by an automobile which had hit and caromed off the truck. 
(Olsen v. Jacklowitz, N. Y. App. Div.).. .§ 700,939. 


Pedestrian’s Duty to Use Care.—Although a pedestrian has a 
preferential right of way over a motor vehicle at a crossing, 
he does not have an absolute right of way but must use 
that degree of care as is commensurate with the circum- 
stances. (Will v. McCoy, Ohio Supreme Ct.) . . . | 700,902. 


Pedestrian Lane Blocked.—Where defendant stopped his car 
at an intersection in such a manner as to block the pedestrian 
lane, thereby causing plaintiff to walk back of his car, and 
then backed up into plaintiff, without warning, there was no 
error in the court’s refusal to enter a nonsuit. (Croom v. 


Petty, N. C. Supreme Ct.).. .§ 700,936. 


Pedestrian Frightened.—As defendant’s truck started to turn 
left into an alley which plaintiff was crossing, she became 
frightened, turned, and ran back and fell on the sidewalk, 
thereby injuring herself. The court held the defendant not 
liable, the evidence failing to establish that any negligence 
on its part proximately caused plaintiff’s injuries. (Allen v. 
Pearce Dental Supply Co, Kan. Supreme Ct.).. . [ 700,914. 


Pedestrian Struck by Car.—Plaintiff was struck by a car as she 
attempted to cross the street to board a street car. The 
evidence was decidedly conflicting as to how the acciden 
happened, but the majority of the court affirmed a judg 
ment entered on a verdict returned for plaintiff. (Hill v 
Haller, Mont. Supreme Ct.) . . . J 700,912. 


Contributory Negligence of Child. — Plaintiff's decedent, a 
eleven year old boy, was killed when he was struck b 
defendant’s car as he attempted to cross the road to hig 
home after alighting from a school bus which was standing 
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on the side of the road, The court found that the question 
of the boy’s contributory negligence was properly left to 
the jury. (Pond, Adm’r v. Somes, Adm’x, Mass. Supreme 
Jud. Ct.).. .$ 700,929. 


Child Crossing Road.—Plaintiff’s five year old child, who had 
been sent to cross the road and open the gates to plaintiff's 
residence, was struck by defendant’s car while crossing. The 
jury found that the injuries sustained by the child were not 
caused by defendant’s negligence, and its verdict for de- 
fendant was upheld. (Redwine v. Bass, N. C. Supreme Ct.) 

{| 700,937. 


Child Struck by Car.—Facts showing that defendant driver 
saw the plaintiff, a minor not yet six years old, when she 
dashed out into the street, but that he did not slacken the 
speed of his car or give any warning of its approach, and 
that had he applied his brakes, he could have avoided the 
accident, warranted a finding that he was negligent and that 
such negligence was the cause of plaintiff’s injuries. (Birch 
v. Strout, Mass. Supreme Jud. Ct.).. .] 700,910. 


Icy Road.—Plaintiff’s car started to skid on a curve in an icy 
road. As a result, the defendant’s car coming from the 
opposite direction collided with the car of the plaintiff. The 
court held that the plaintiff cannot recover from the de- 
fendant on the doctrine of last clear chance, since the 
elements thereof are not established. (Anthony v. Costello 
Motor Co., Kan. Supreme Ct.).. .¥ 700,921. 


Defective Roads.—In an action to recover against a township 
for injuries sustained by plaintiff’s wife when the car in 
which she was riding was jolted by defects in a road for 
which the township was responsible, it was held that the 
evidence did not show that the township had the required 
notice of the defect. (Backstrom v. Ogallah Township, Kan. 
Supreme Ct.)...{ 700,915. 


Right of Way.—A person traveling on a through street ordi- 
narily has the right of way, but where he observes that 
another vehicle has entered an intersection and is not stop- 
ping, he must use care to avoid a collision by slackening 


his speed or by taking other precautions. (Stegner v. Florin, 
U.S. C. C. A., Sed C.).. .§ 700,923. 


Blinding Lights.—Plaintiff’s husband was killed when, as he 
stopped on the highway to talk to the driver of a truck 
which had stopped on the highway, a car coming from the 
other direction, the driver thereof being blinded by the 
lights on the truck, struck him, thereby causing his death. 
The court held that the negligence alleged against the 
owner of the truck did not proximately contribute to the 
accident, but that a cause of action existed against the driver 
of the car. (Sprayberry v. Snow, Ga. Ct. App.).. .§ 700,925. 


Gross Negligence.—Plaintiff’s intestate was killed when the 
car in which she was riding, driven by the defendant, 
crashed into a bridge and fell to the bottom of the creek 
below. The defendant did not see the bridge, which was 
almost at right angles with the general direction of the 
road, until he was 125 feet from it, and was unable to 
negotiate the turn. The court held that gross negligence 
was not established so as to allow recovery under the guest 
statute. (Johnk, Adm’r v. Scanlon, Neb. Supreme Ct.) 

{ 700,932. 


roximate Cause.—Defendant had left its truck parked in the 
middle of the stregt without lights, thus violating a statute. 
Plaintiff's wife, early in the morning when a heavy fog 
existed, ran into the truck. Plaintiff recovered damages on 
account of the injuries to his wife and to his car and the 
court held that the question of proximate cause was prop- 
erly left to the jury. (Western Development Corp. v. Sim- 
mons, Tex. Ct, Civ. App.).. . | 700,898. 


Contributory Negligence.—A motorist approaching the crest 
of a hill is not under a duty to anticipate that his path will 
be obstructed by another vehicle driven on the wrong side 
of the road, and the rule relative to a driver’s having control 
of his car so that he may stop it in the clear distance ahead 
does not apply to such a situation. (Hangen v. Hadfeld, 
Ohio Supreme Ct.).. . ] 700,922. 


Employee’s Personal Trip—Where defendant’s employee at 
the time of the accident was using the defendant’s car on 
a purely personal trip, the establishment of the latter fact 
overcomes the presumption that the employee was in the 
scope of his employment, such presumption arising from 
the use of the car. The direction of a verdict for defendant 
was proper. (Brooks v. Bale Chevrolet Co., Inc., Ark. Supreme 
Ct.) .. . | 700,904. 


Permission to Drive Car—Where the owner had told the 
person who was driving the car at the time of the accident 
that he could use the car at any time without asking for it, 
the court held his use of the car to be within the coverage 
ofa — which provided for coverage when the car was 
operated by any person with the permission of the named 
assured. (Snyder v. Carlson, Pa. Superior Ct.)...{ 700,906. 


Scope of Employment.—Where facts relating to the scope of 
the employment of an employee who was shown to have 
been driving the company’s truck at the time of the acci- 
dent are conflicting, the jury’s finding will not be disturbed. 
(Day v. General Petroleum Corp., Calif. Dist. Ct. App.).. 
{ 700,930. 


Municipality’s Liability—A municipality is not liable for in- 
juries sustained by a pedestrian when he was struck by a 
car which skidded and jumped the curb as it attempted to 
pass between the curb and a stop sign placed in the street 
by the chief of police. (Crowley v. City of Raymond, Wash. 
Supreme Ct.).. . {| 700,927. 


Park Commission’s Liability—A park commission is a munici- 
pal corporation created for the purpose of performing gov- 
ernmental duties and cannot be held liable for injuries 
sustained by a plaintiff when the car in which she was 
riding ran into a lightpost on a drive running through the 
park. (LePitre v. Chicago Park District, Ill. App. Ct.) 

{ 700,900. 


Declaratory Relief.—The right to declaratory relief is a discre- 
tionary and not an absolute one and where an action is 
pending in a state court wherein all issues may be decided, 
it is within the discretion of a federal court to dismiss a 
complaint seeking a declaratory judgment of an insurer’s 
rights under an automobile liability aa (American Auto- 
mobile Ins. Co. v. Freundt, U. S. C. C. A., 7th C.). ..¥ 700,911. 


Covenant Not to Sue.—A covenant not to sue, executed to an 
alleged joint tort feasor, does not operate to release the 
other tort feasor. In a second trial of an action for injuries 
sustained in a collision between a bus and a truck, it was 
held proper to exclude evidence of such covenant, such 
ag being confined to the amount of damages. (Jacobsen 

. Woerner, Kan. Supreme Ct.). . .§ 700,918, 700,919. 


Limitation of Actions.—An amended petition for damages sus- 
tained in an automobile collision, filed subsequent to the 
two year period allowed for the bringing of personal injury 
actions, does not relate back to the time of filing of the 
original petition. (Clark v. Wilson, Kan. Supreme Ct.) 

{ 700,920 


Trial Court’s Judgment Upheld.—In an action before the court, 


where jury has been waived, the trial judge returned a 
verdict for plaintiff. His judgment will not be disturbed 
unless clearly wrong. The evidence in the case supported 
his judgment, which was affirmed. (Tullis v. Blixt, Neb. 
Supreme Ct.). . . 700,905. 
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Judge’s Action Prejudicial—The action of the trial judge in 
giving additional instructions to the jury in the absence of 
counsel was held to be prejudicial. The jury had been 
brought into court after it had requested the files in the 
case. (Noreika v. Pennsylvania Indemnity Corp., Pa. Superior 


Ct.).. .¥ 700,907. 


Non-resident Service.—Service was made on a non-resident 
corporation in suits instituted in Crawford County, Arkansas, 
by the sheriff of Pulaski County, Defendant claimed that 
such service should have been made in the county where 
suits were brought, but the court upheld the service. (High- 
way Steel & Manufacturing Co. v. Kincannon, Ark. Supreme 
Ct.).. J 700,933. 


Wife’s Right to Sue Husband’s Employer.—A wife is not 
barred from instituting suit against a third person simply 
because the employee of that person, whose negligence was 
the cause of her injuries, happens to be her husband. 

Steffens, N. J. Supreme Ct.) 


(Klinger v. q 700,934. 

Avoidance of Release.—A release, executed under a mutual 
mistake of fact as to the nature of injuries sustained by 
plaintiff in an accident caused by defendant's negligence, 
may be avoided. (K. C. Motor Co. v. Millet, Okla. Supreme 
Ct.) . 700,871. 


Damages Not Excessive.—A judgment in favor of plaintiff for 
$6000 against the insurance carriers of the car in which she 
was riding at the time of the collision and the other car 
involved, tn solido, was affirmed in view of the injuries sus- 
tained. (Hobbs v. Employers’ Liability Assurance Corp., La. 
Ct. App.).. ¥ 700,889. 


Amount of Damages.—A verdict for $10,000 was held to be 
excessive and was reduced to $4,500 in an action by an 
elderly woman with a life expectancy of 5.80 years to 
recover for the loss of services of her daughter who was 
killed in an automobile collision. (Ure v. Maggio Bros. Co, 
Inc., Calif. Dist. Ct. App.) .. .] 700,873. 


Variance Between Allegations and Proof.—Where the variance 
between the allegations and proof of a contract and bond 
alleged to have been executed for the transportation of 
school children was material, a new trial was awarded, 
Plaintiffs’ child was killed upon alighting from a school 
bus by a passing car and the action was to recover for her 
death. (Robinson v. Draper, Tex. Supreme Ct.) .. . 700,931. 


Jury’s Findings on Facts.—Where the facts presented sup- 
ported the verdict of the jury in favor of a plaintiff, the 
court erred in directing a judgment for the defendant. 
Plaintiff exercised due care in looking for traffic as she 
crossed the street and defendant was negligent in not 
giving warning of the approach of his car and in traveling 
at an excessive speed. (Campbell v. Cairns, Mass. Supreme 


Jud. Ct.).. .{ 700,909. 


Multiplicity of Suits—Where an action growing out of a colli- 
sion wherein plaintiff's intestate sustained injuries that 
caused his death had been instituted by the defendant in 
another county, a motion to abate the present action was 
zranted to avoid multiplicity of suits. (Johnson, Adm’x v. 

mith, N. C. Supreme Ct.).. .§ 700,897. 


Examination of Jurors.—In an action for damages for personal 
injuries, the verdict for plaintiff was reversed because of 
error committed by the court in refusing to allow the 
defendant’s attorneys to examine the jury panel. (Missouri 
Pacific Transportation Co. v. Johnson, Ark. Supreme Ct.).. 
{ 700,901. 
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